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Court of Appeals of the District of Columbia 


No. 5371. 

Sedgwick Kistler, Appellant!, 
vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 38609. 

Sedgwick Kistler 
v. 

Commissioner of Int. Rev. 

For Taxpayer: Ralph E. Tibbetts, Esq. 

For Commissioner: Harold Allen, Esq. j 

Docket Entries. 

1928. 

May 12. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 14. Copy of petition served on General Counsel. 

Jul. 13. Answer filed by G. C. 

“ 23. Copy of answer served on taxpayer—Gen. Cal. 

1929. 

Dee. 2. Hearing set 2-13-30. 

1930. 

Feb. 5. Application for Subpoena of James M. Beck filed 
by G. C. 

“ 5. Subpoena issued—James M. Beck. 

“ 13. Hearing had before Mr. Seawell, Div. 4, on 

merits. Briefs due 60 davs. Consolidated with 
38608. 

“ 17. Transcript of hearing 2-13-30 filed. 

Apr. 8. Brief filed bv taxpaver. See 386t)8. 

“ 12. Brief filed by G. C. “ “ 
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1930. 

Nov. 24. Findings of fact and opinion rendered, Mr. Sea- 
well, Div. 4. Judgment will be entered for the 
Commissioner. Mr. Murdock concurring—Mr. 
Lansdon dissents. 

“ 25. Decision entered, Div. 4. 

1931. 

Jan. 24. Stipulation to have case reviewed by the Court of 
Appeals of D. C. filed. 

“ 24. Petition for review to Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
Feb. 4. Proof of service filed. 

“ 4. Praecipe filed. 

“ 18. Proof of service of praecipe filed. 


Now, March 10, 1931, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Filed May 12, 19-98. 


United States Board of Tax Appeals. 

Docket No. 38609. 

Sedgwick Kistler, Lock Haven, Penn., Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

(IT :FAR :B-3-HBE-60D.) 

The above petitioner hereby petitions for a re-determi- 
nation of the deficiency set forth by the Commissioner of 
Internal Revenue in his notice of deficiency dated April 7, 
1928, bearing the symbols IT :FAR :B-3-HBE-60D, and as 
a basis of this proceeding alleges as follows: 

(1) The petitioner is an individual with his place of 
residence at 30 West Water Street, Lock Haven, Pennsyl¬ 
vania. 


David buhnet, commr. of int. rev. 3 

(2) Notice of deficiency, copy of which is attached and 
marked “Exhibit A”, was mailed to the petitioner under 
date of April 7,1928. 

(3) The taxes in controversy are income' taxes for the 
calendar year 1924 in the amount of $1955.70. 

(4) The determination of taxes set forthi in said notice 
of deficiency is based upon the following errors: 

(a) Said deficiency is not duo under a proper construc¬ 
tion of the Revenue Act of 1924 and amendments thereto 
and regulations relative thereto. 

(b) The Commissioner erred in failing to find that cer¬ 
tain preferred stock owned by the taxpayer and surren¬ 
dered to the corporation issuing the same, without con¬ 
sideration, for the purpose of cancellation i pursuant to a 
reduction of the outstanding issued capital stock of said 

corporation, was a deductible loss to; the petitioner 
3 to the extent of the cost of said stock so surren¬ 
dered, the number of shares so surrendered by the 
petitioner being 5510 shares. 

(5) The facts upon which the petitioner relies as the 

basis of this proceeding are as follows: j 

(a) The petitioner on or about the first day of January, 
1918, purchased 23,500 shares of second preferred stock of 
Kistler Leather Company, paying therefor the sum of $100 
a share, the par value of the stock. This second preferred 
stock was entitled to cumulative dividends; at the rate of 
6% per annum, and in case of liquidation tbe participation 
of this stock in the assets of the company,was limited to 
such unpaid and cumulative dividends and $100 a share. 
On or about the 19th day of December, 1924, pursuant to 
action of the stockholders and directors of Kistler Leather 
Company, a Delaware corporation, and in accordance with 
the laws of the State of Delaware, a reduction of the issued 
outstanding second preferred stock of said company was 
duly made to the extent of 25% of such outstanding second 
preferred stock. The primary purpose ofi such reduction 
was to eliminate from the balance sheet of; the company a 
deficit which had been incurred subsequent to the year 1919 
and thereby to facilitate the future success of the business 
and to make possible the resumption of the payment of 
dividends on first preferred stock of the cpmpany, and in 
the near future on the second preferred stock of the com¬ 
pany, said dividends having been in arrears for several 
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years. In accordance with the lerms of said reduction, 
each second preferred stockholder of the company sur¬ 
rendered, without consideration, 25% of his holdings of 
second preferred stock in order to wipe out the deficit of 
the company, and said stock was cancelled by the company 
and the issued and outstanding capital stock of the com¬ 
pany correspondingly reduced. The petitioner on or be¬ 
fore December 31, 1924, pursuant to the foregoing, sur¬ 
rendered 5510 shares of his second preferred stock, 
4 being 25% of his entire holdings of second preferred 
stock, which then aggregated 22,040 shares. The 
stock so surrendered by the petitioner was cancelled 
as aforesaid, and the petitioner received no consideration 
therefor as aforesaid. The stock so surrendered by the 
petitioner cost him $100 a share in the year 1918. There 
was no agreement or arrangement or understanding be¬ 
tween the petitioner and the company whereby the peti¬ 
tioner should i ever be able to receive from the company 
any consideration whatever for the stock so surrendered, 
and the petitioner has never received any such considera¬ 
tion. 

At the time of the surrender of said stock by the peti¬ 
tioner, there were issued and outstanding of the capital 
stock of said Kistler Leather Company first preferred 
shares in a total aggregate amount of 8800, of a par value 
of $880,000. None of the first preferred stock was owned 
by the petitioner, and there were issued and outstanding 
of second preferred stock of said company, including the 
petitioner’s, at the time of the surrender of said shares, 
41,020 shares of a total aggregate par value of $4,102,000. 

The percentage of interest of the petitioner in said sec¬ 
ond preferred stock of the company issued and outstand¬ 
ing at the time of his surrender of 25% of his holdings 
was .537%, and his percentage of interest after the sur¬ 
render of said shares continued to be the same by reason 
of the fact that all second preferred stockholders surren¬ 
dered a similar proportion of their holdings of said stock. 
The percentage of interest of the petitioner in the common 
stock of said company, of which there were outstanding 35 
shares with a par value of $100 each at the time of the 
surrender of said stock, was .142%, and his percentage 
of interest in the common stock of said company after the 
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surrender of said second preferred stock continued to be 
and still is .142% of the total outstanding and issued com¬ 
mon stock of said company. 

5 (6) Wherefore the petitioner prays that this 

Board may hear the proceeding- and determine that 
no deficiency exists. ! 

Respectfullv submitted, 

(Signed) ' RALPH E. TIBBETTS, 

Counsel for Petitioner, 

(18 Tremont Street, Poston, Mass.) 

State of Penn., j 

Philadelphia, ss: 


Then personally appeared before me on this 25th day of 
April, 1928, Sedgwick Kistler, and made bath that he has 
read the foregoing Petition, signed by counsel, and that the 
statements contained therein are true to| the best of his 
knowledge and belief. 

Before me. 

(Signed) GEORGE J. SOSNA, 

'Notary Public. 


Com. expires Mar. 9, 1913. 


G 


Exhibit A. 

j 

Treasury Department, Washington. 


IT :FAR :B-3. IIBE-GODI 

April 7, 1928. 

| 

Mr. Sedgwick Kistler, 

30 West Water Street, 

Lock Haven, Pennsylvania. 

Sin: 

In accordance with Section 274 of the Revenue Act of 
1926 you are advised that the determination of your tax 
liability for the years 1924 and 1925 discloses a deficiency 
of $1,955.70 for 1924, as shown in the attached statement. 

The section of the law above mentioned allows you an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this latter. 

2—5371a 
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However, if you acquiesce in this determination, you are 
requested to execute the enclosed Form A and forward it 
to the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of IT :C :P-7. 

Respeetfullv, 

D. H. BLAIR, 

Commissioner, 

By-, 

Deputy Commissioner. 

gec-2. 

Inclosures: Statement, Form A, Form 882. 


Statement. 


IT :FAR :B-3. HBE-GOD. 

April 7,1928. 

In re Mr. Sedgwick Kistler, 30 West Water Street, Lock 
Haven, Pennsylvania. 

Deficiency 

Year. in tax. 


1924 .. $1,955.70 

1925 . None 


Total 


1924. 

Net Income. 


$1,955.70 


Net income reported. $30,311.54 

Less: Dividends. 6,771.10 


Income subject' to normal tax. $23,540.44 


Normal tax at 2% on $4,000.00. $80.00 

Normal tax at 4% on $4,000.00. 160.00 

Normal tax at 6% on $15,540.44. 932.43 

Surtax on $30,311.54. 951.15 


$2,123.58 

Tax at 12%% on capital loss $147.00. 18.38 

Total tax. $2,105.20 
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Less: i 

Earned income credit. $90.00 

Tax paid at source. 59.50 

Foreign tax credit.!. ... 

—i- 149.50 


Tax assessable.j. .. . $1,955.70 

Tax previously assessed. None 

Deficiency in tax. $1,955.70 


8 The credit claimed against your tax liability for 

capital loss sustained during the taxable year has 
been disallowed. It is held that the preferred stock sur¬ 
rendered by you for the purpose of reducing a deficit of 
the corporation enhances the value of the remaining stock 
and constitutes a capital transaction. The cost of the stock 
surrendered should be added to the cost of the remaining 
shares held. Any profit or loss resulting from the trans¬ 
action may be determined upon final disposition of the re¬ 
maining shares. i 

In disallowing this deduction the Unit Irelies upon the 
following holdings in like or similar cases:: 

IT :1168—Cumulative Bulletin—June 1922, Page 194. 
IT :1288—Cumulative Bulletin—June 1922, Page 195. 
SM:4445—Cumulative Bulletin—IV-2, December 
1925, Page 158. 

SM :4447—Cumulative Bulletin—Vj-1, June 1926, 
Page 168. j 

Article 1561. Basis for Determining Gain or Loss.—SM- 
4447, provides as follows: “A stockholder: surrendering to 
a corporation, pro rata with all other stockholders, 505; 
of its stock in the corporation in order to eliminate a deficit 
appearing on the books of the company, realizes no taxable 
gain and sustains no deductible loss from shell transaction.” 

In view of flic above rulings and regulations, it is held 
that the fact that stockholdings are materially changed 
as to character and preference, is immaterial to the point 
at issue. The fact that upon liquidation of the corporation 
the remaining second preferred stock could only receive 
$100.00 per share, does not establish a dosed transaction in 
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this stock when a portion was canceled, or create a loss in 
such stock when surrendered, but merely determines the 
cost of the remaining shares of the stock retained by the 
taxpayers. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and re¬ 
mittance should then be made to him. 

gcc-2. 


Now, March 10,1931, the foregoing petition certified from 
the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

9 Filed Jul. 13, 1928, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 38609. 

Sedgwick Kistler, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Anstver. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed by above-named tax¬ 
payer, admits and denies as follows: 

(1) Admits the averments in paragraph (1) of the peti¬ 
tion. 

(2) Admits the averments in paragraph (2) of the peti¬ 
tion. 

(3) Admits the averments in paragraph (3) of the peti¬ 
tion. 

(4) Denies the errors alleged in paragraph (4) of the 
petition. 

(5) Admits that the petitioner on or about January 1, 
1918 purchased 23,500 shares of second preferred stock of 
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Kistler Leather Company, paying therefor the sum of 
$100.00 a share, the par value of the stock; lacks sufficient 
information as to the remaining averments contained in 
paragraph (5) to form an opinion regarding them and 
therefore denies such remaining averments and ■will de¬ 
mand proof thereof upon the hearing of this appeal. 

Wherefore it' is prayed that the taxpayer’s petition be 
denied. i 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: j 

HAROLD ALLEN, 

Special Attorney, 

Bureau of Internal Revenue's, 

i 

Now, March 10,1931, the foregoing answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tax Appeals. 

10 21 B. T. A. —. 

United States Board of Tax Appjeals. 

Docket Nos. 38608, 38609. 

Benjamin W. Fredericks, Petitioner, 

v. j 

Commissioner of Internal Revenue, Respondent. 

Sedgwick Kistler, Petitioner, 
v. j 

Commissioner of Internal Revenue, Respondent. 

Promulgated November 24, 1930. 

A True Copy. Teste: i 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S■ Board of Tax Appeals. 

A corporation having first and second preferred stock 
and common stock made a 25 per cent reduction in its is- 
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sued outstanding second preferred stock and simultaneously 
amended its charter, changing its authorized issue of com¬ 
mon stock of 10,000 shares, of par value of $100 each, to 
10,000 shares, without par value. At that time, there were 
19 holders of i second preferred stock of whom, including 
petitioners, seven were directors who owned all the out¬ 
standing (35) shares of common stock, each director owning 
five shares thereof. When the 25 per cent reduction in 
second preferred stock was made by surrender of such stock 
to the company and the cancellation thereof by it, the 
holders of both second preferred and common stock re¬ 
ceived 200 shares of the no par value stock in the place of 
each share held of the common stock of the par value of 
$100 each. No change was made in the first preferred stock 
and none was owned by either of petitioners. The common 
stock constituted all the voting stock of the company before 
and after the change to common stock of no par value, held 
as stated, and thereafter there was no change in the person¬ 
nel of the second preferred stockholders or their pro¬ 
portionate interest in the second preferred stock. 

Held, in the circumstances of the instant case, the trans¬ 
actions described worked a recapitalization and constituted 
a reorganization within the meaning of section 203 (h) (1) 
of the Revenue Act of 1924. 

Held, further, no loss was sustained by the petitioners 
and the determination of the Commissioner is approved. 

11 Ralph E. Tibbetts, Esq., for the petitioners. 

Harold Allen, Esq., and Willis R. Lansford, Esq., 
for the respondent. 

The Commissioner determined deficiencies in income tax 
for the calendar year 1924 against Benjamin W. Fredericks 
and Sedgwick Kistler, in the respective amounts of $1,079.69 
and $1,955.70. 

The deficiencies are due to the failure of the Commis¬ 
sioner to allow as deductions for the year 1924 alleged losses 
claimed to have been sustained by reason of the surrender 
by the petitioners in that year of 25 per cent of their hold¬ 
ings of second preferred stock in the Kistler Leather Com¬ 
pany, a Delaware corporation. 

The cases are consolidated for hearing and decision and 
are submitted on admissions in respondent’s answers, testi- 
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mony of one witness, stipulation of certain facts and an 
exhibit. 

12 Findings of Fact. I 

The petitioners are individuals, Benjamin W. Fredericks 
residing in Boston, Mass., and Sedgwick Kistler residing 
at Lock Haven, Pa. 

Each of said petitioners on or aboutj January 1, 1918, 
purchased second preferred stock of the Kistler Leather 
Company, paying therefor $100 a shared the par value of 
the stock, Benjamin W. Fredericks so purchasing 13,250 
shares and Sedgwick Kistler 23,500 shares. 

This second preferred stock was entitled to cumulative 
dividends at the rate of 6 per cent per annum and in case 
of liquidation the participation of this Stock in the assets 
of the company was limited to such unpaid and cumulative 
dividends and $100 a share. In the event of liquidation, 
the first preferred stockholders would be entitled to all 
unpaid accrued dividends on said stock, and $100 per share; 
thereafter the second preferred stockholders would be 
similarly entitled; any remaining assets would be divided 
ratably among the holders of common stock. 

On or about the 19th day of December, 1924, pursuant 
to action of the stockholders and directors of Kistler 
Leather Company, a Delaware corporation, a reduction 
of the issued outstanding second preferred stock of said 
company was duly made to the extent! of 25 per cent of 
such outstanding second preferred stock- 

At the date of the reduction in the issued second pre¬ 
ferred stock, there were issued and outstanding, of first 
preferred stock of Kistler Leather Company, 8,800 shares 
of a par value of $880,000. No change was made in this 
class of stock and none of this stock was owned by 

13 either of the petitioners. There were issued and! 
outstanding of second preferred stock, at the time of 

the reduction, a total of 41,020 shares of the total aggregate 
par value of $4,102,000. At the time ojf said reduction of 
second preferred stock, there were issued and outstanding 
35 shares of the common stock, out of ! a total authorized 
10,000 shares of common stock, of a par: value of $100 each. 
Each of the petitioners owned five shares of this common 
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stock. Simultaneously with the reduction of second pre¬ 
ferred stock, the character of the company was amended, 
changing the authorized common stock of the company to 
10,000 shares without par value, and each of the common 
stockholders received 200 shares of this 110 -par stock in 
lieu of each share held of the old stock, of the par value of 
$100, each of the petitioners by this exchange receiving 
1,000 shares of the new common stock without par value. 

In a stipulation between counsel of the taxpayer and 
the Commissioner, it is recited: “In accordance with the 
terms of the reduction of the second preferred stock, each 
holder of second preferred, without consideration, sur¬ 
rendered 25 per cent of his holdings of said stock.” This 
stock was cancelled by the company. The 25 per cent sur¬ 
rendered by the petitioner Fredericks amounted to 3,295 
shares. The stock so surrendered by the petitioner Kistler 
amounted to 5,510 shares. The stock of both said peti¬ 
tioners was so surrendered on or about December 31, 1924. 
The stock of each of the petitioners surrendered as afore¬ 
said cost him $100 a share in the year 1918. 

14 The stipulation above referred to also contained 
the following statement: 

“There was no agreement or arrangement or under¬ 
standing between either of the petitioners and the Com¬ 
pany whereby the petitioners should ever receive from the 
Company any direct consideration for stock so surrendered, 
and the petitioners have never received any such direct 
consideration. ’ ’ 

The percentage of interest of the petitioner Fredericks 
in said second preferred stock of the company issued and 
outstanding at the time of his surrender of 25 per cent 
of his holdings was 32.1 per cent, and that of the petitioner 
Kistler was 53.7 per cent. The percentage of interest of 
each of said petitioners after the surrender of said shares 
as respects the 1 second preferred stock continued the same 
as previous to surrender. 

The percentage of interest of each of the petitioners in 
the outstanding common stock of the company at the time 
of the surrender of the second preferred stock was 14.2 
per cent and the percentage of interest of each in the com¬ 
mon stock outstanding continued to be 14.2 per cent of said 
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outstanding common stock after sucli surrender of second 
preferred stock. 

At the date of the surrender of the second preferred 
stock there were 19 holders of said second ipreferred stock, 
of whom 7 were directors. The outstanding 35 shares of 
common stock were all owned by the said directors, in¬ 
cluding the petitioners, each person owning 5 shares. The 
said common stock constituted all the voting stock of the 
company and continued to do so after the surrender of 
second preferred stock and the increase in the number of 
shares of common stock and the change 'of said common 
stock to no par value. 

15 After the reduction of the secondj preferred stock 
the same 19 stockholders who had I held the second 

preferred stock prior to the reduction continued to hold 
the second preferred stock. There was no change in the 
personnel of the second preferred stockholders or in the 
amounts of their holdings. They continued to hold the 
same proportionate interest in the second! preferred stock 
as before. 

On December 31, 1924, the total asseti of the Kistler 
Leather Company had a book value of $8,546,135.07 with 
total liabilities of all kinds, including th<j; first preferred 
stock of the company of the par value of $880,000 and ac¬ 
crued dividends on same of $198,000, amounting to $5,269,- 
360.10, leaving an asset book value of $3,276,774.97 to apply 
on the 41,020 shares of second preferred Kistler Leather 
Company stock outstanding just prior to the reduction of 
same in December, 1924, as heretofore stated. 

The deficit existing in the assets of the! Kistler Leather 
Company prior to the reduction of the second preferred 
stock was wiped out by such reduction and a surplus of 
$200,274.97 created on the books of the company, without 
the payment of any money or the addition of anything in 
the way of assets. 

Opinion. 

Sea well: It is stated in behalf of tlie ! petitioners that 
neither this Board nor the courts have rendered any deci¬ 
sion on the issue raised by the facts of this case. 

16 In this instance, as in numerous others, the di¬ 
rectors and stockholders of the Kistler Leather Com- 
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pany deemed it advisable to eliminate an existing deficit 
in order to present a better financial aspect of the corporate 
business. With a view to accomplishing such result, the 
second preferred stockholders, of whom there were 19, 
seven being directors, of whom petitioners were two, pur¬ 
suant to action of the stockholders and directors of the com¬ 
pany voluntarily surrendered 25 per cent of their holdings 
of second preferred stock, which stock was canceled by the 
company. In one part of the stipulation by counsel it is 
recited that this was done “without consideration” but in 
a subsequent paragraph, indicating—as we view it—what 
was meant by such expression, it is stated: “There was 
no agreement or arrangement or understanding between 
either of the petitioners and the Company whereby the peti¬ 
tioners should ever receive from the Company any direct 
consideration for stock so surrendered, and the petitioners 
have never received any such direct consideration.” 

The use of the word “direct” twice, in the latter para¬ 
graph, was evidently intended to explain and qualify the 
meaning of the expression “without consideration” previ¬ 
ously used. When construed together they simply mean 
there was never any direct or express consideration re¬ 
ceived for such action nor any agreement that there would 
ever be any such consideration received. 

At the date of the reduction in the second preferred stock 
no change was made in the first preferred stock, none of 
which was owned by either of the petitioners. There 
17 were then outstanding 35 shares of the common stock, 
of which the petitioners and five other directors 
each owned five shares. 

Simultaneously with the reduction of the second pre¬ 
ferred stock the charter of the company was amended, 
authorizing the issuance of 10,000 shares of common stock, 
without par value, and each of the common stockholders 
received 200 shares of this no par stock in lieu of each 
share held of the old stock of the par value of $100. Each 
of the petitioners by this exchange received 1,000 shares 
of the new common stock without par value. 

The percentage of interest of each of the petitioners in 
both the outstanding second preferred stock and the out¬ 
standing common stock of the company was the same after 
as before the surrender of the second preferred stock and 
there was then no change in the personnel of the second 
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preferred stockholders and they continued jo hold the same 
proportionate interest in the second preferred stock. 

If the surrender by the petitioners of 25 per cent of their 
second preferred stock be considered merely as a gift, no 
deductible loss for same is allowable under the Revenue 
Act of 1924. 

The contention of the petitioners, however, is that the 
second preferred stockholders substantially changed their 
asset preferences when they surrendered 25 per cent of 
their second preferred stock; that by so doing their shares 
were worth 25 per cent less than previous to their 

18 voluntary relinquishment of that percentage of the 
stock they held; and that at that time, by such sur¬ 
render of second preferred stock, they sustained a loss for 
which they could never receive any sum i to make up the 
loss so suffered. 

It is further insisted that the deficit existing on the books 
of the Kistler Leather Company was passed directly to the 
second preferred stockholders by the action taken in the 
surrender and cancellation of 25 per cent of their second 
preferred stock and that such constituted a closed trans¬ 
action. We do not so view matters. j 

It is true that the second preferred stock was limited 
to cumulative dividends at the rate of j 6 per cent per 
annum and in case of liquidation participation in the assets 
of the company was limited to such unpaid and cumulative 
dividends and $100 a share. In our opinion, the surrender 
by petitioners of 25 per cent of their second preferred 
stock and the cancellation of the same did not necessarily 
entail any actual loss upon them at that time nor could it 
then be determined that they would ever' sustain a loss by 
reason of their action. 

The financial status of the Kistler Leather Company was 
such that it was deemed best, from a business point of view, 
to wipe out a deficit appearing on its books, and the reason 
for the action taken in surrendering by stockholders of 25 
per cent of second preferred stock held by them to effect 
such result was evidently based on their best judgment and 
furnished sufficient consideration for such action, and in 
consequence thereof the corporation was put in better busi¬ 
ness position and the common stockholders, of whom 

19 petitioners were two, each, as a direct result of the 
plan evolved and adopted, received 1,000 shares of 
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no par value stock for tlie five par value shares previously 
held. 

The surrender of the second preferred stock for cancel¬ 
lation did not result in changing the proportionate interest 
of the petitioners in the second preferred stock outstanding. 

The actual asset value in the aggregate of the second 
preferred holdings before surrender and after surrender 
was the same. 

The Kistler Leather Company made a 25 per cent re¬ 
duction in its second preferred stock, the holders of the 
same surrendering such to the company, which conceled 
it. It amended its charter, changing its authorized issue 
of common stock of 10,000 shares, of par value of $100 
each, to 10,000 shares, without par value. The 35 shares 
of outstanding common stock of par value of $100 each 
before the charter amendment were after such amendment 
surrendered to the company and in place thereof 7,000 
shares of no par value were issued to the holders of the 
former. Such transactions, in our opinion, worked such a 
recapitalization as constituted a reorganization within the 
meaning of section 203 (h) (1) of the Revenue Act of 
1924. 

20 In Helene Baldwin Burdick, Executrix, 20 B. T. A. 

742, in construing section 202 (e) (2) of the Revenue 
Act of 1921, we held: 

* * * the mere surrender to a corporation of certain 
shares of preferred stock to be canceled, with nothing to be 
received from the corporation in exchange therefor, is not 
a reorganization within the meaning of section 202 (e) (2). 

Of course, in making this statement we do not mean to 
hold that a recapitalization under a proper state of circum¬ 
stances may not be a reorganization. For example, if cor¬ 
poration A has an outstanding capital stock of $100,000 
represented by 1,000 shares of common stock of $100 par 
value per share, and decides to reduce its capital stock to 
$50,000 to be represented by 500 shares of common stock 
of a par value of $100 each and provides that each stock¬ 
holder shall receive in exchange one share for each two 
shares now held, we think that would undoubtedly be a re¬ 
organization because there would be the exchange contem¬ 
plated by section 202 (c) (2) and in such transaction no 
gain or loss would be recognized. 
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In the instant ease, the same principle and reasoning are 
applicable in construing section 203 (h) (1) of the Revenue 
Act of 1924. See also Fred D. Cock, 2 B. T. A. 1044. 

We are of the opinion, as heretofore indicated, that the 
evidence shows the Kistler Leather Company effected a re¬ 
organization within the meaning of section 203 (h) (1) of 
the Revenue Act of 1924 and, therefore, in the circumstances 
of the instant case, the petitioners sustained no loss and the 
respondent’s determination is approved. 

Reviewed by the Board. 

Judgment will be entered for the respondent. 

i 

Murdock, concurring: I concur in the!result reached in 
this case for reasons set forth in my dissenting opinion in 
the case of George M. Wright, 18 B. T. A. 471, and also on 
authority of Edith Scoville, 18 B. T. A. 261. 

Lansdon dissents. 

Now, March 10, 1931, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.]! 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

21 United States Board of Tax Appeals, Washington. 

Docket No. 38609. 

Sedgwick Kistler, Petitioner, 

i 

VS. | 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of ! fact and opinion, 
promulgated November 24, 1930, it is 

Ordered and decided: That there is a deficiency of $1,- 
955.70 for the calendar year 1924. 

Enter. 

(Signed) H. F. SEAWELL, 

Member United States Board of Tax Appeals. 

Entered Nov. 25, 1930. ! 
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A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

mvw. 

Now, March 10, 1931, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Boa/d of Tax Appeals. 

22 United States Board of Tax Appeals. Filed Jan. 
24, 1931. 

Copy. Feb. 4,1931. 

United States Board of Tax Appeals. 

Docket No. 38609. 

Sedgwick Kistler, Lock Haven, Penn., Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Stipulation. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in the 
above-entitled cause may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. This agreement is filed 
pursuant to Section 1002 (d) of the Revenue Act of 1926. 

SEDGWICK KISTLER, 

Petitioner, 

(Signed) By RALPH E. TIBBETTS, 

Attorney for Petitioner, 

(10 Post Office Square, Boston, Mass.) 

C. M. CHAREST, 

Attorney for Commissioner. 

Now, March 10, 1931, the foregoing stipulation of venue 
certified from the record as a true copy. 

TSeal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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23 United States Board of Tax Appeals. Filed Jan. 

24, 1931. | 

Copy. Feb. 4, 1931. 

Petition for Review. i 

In the Court of Appeals of the District of Columbia. 

Sedgwick Kistler, Petitioner, 

.vs. 

Commissioner of Internal Revenue, Respondent. 

To the Honorable the Chief Justice and Associate Justices 

of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered hgainst him on 
November 24, 1930 in the case of Sedgwick Kistler vs. the 
Commissioner of Internal Revenue Number 38'609 on the 
Docket of the Board, and respectfully submits his petition 
for a review thereof by the Court of Appeals of the Dis¬ 
trict of Columbia, the parties having agreed that the review 
shall be in this court, as evidences bv stipulation filed with 
the Clerk of the Board. j 

Statement of the Case. 

1. The petitioner, a stockholder of Kistler Leather Com¬ 
pany, a Deleware corporation, in the year 1924 surrendered 
for cancellation 25% of his holdings of second preferred 
stock without receiving any consideration therefor. 

2. The action of the petitioner In surrendering 

24 25% of his second preferred stock was pursuant to 

an action taken by the corporation to reduce its out¬ 
standing second preferred stock in order toieliminate a capi¬ 
tal deficit existing and such a surrender of second preferred 
stock was made on the same basis by all holders of said 
stock. | 

3. At the same time that the second preferred stock out¬ 
standing was reduced as aforesaid, the Common stock of 
the company was changed from a par value of $100.00 a 
share to a no par value and all holders of common stock, 
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including the petitioner, exchanged their shares of common 
stock of a par value of $100.00 for a greater number of 
shares of no par stock on a basis proportionate to their re¬ 
spective holdings of common stock. 

4. The issue is whether or not the taxpayer sustained a 
loss by reason of the surrender by him of 25% of his hold¬ 
ings of second preferred stock. 

5. The respondent refused to allow any loss to petitioner 
by reason of the surrender and cancellation of 25% of his 
holdings of second preferred stock and determined a defi¬ 
ciency in tax of $1,955.70 for the year 1924. The Board ap¬ 
proved the respondent’s determination. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board to his damage and prejudice as shown 
by the following: 


Assignments of Error. 

1. The Board erred in ruling that the surrender by the 
petitioner of 25% of his second preferred stock and the 
cancellation of the same did not necessarily entail any actual 

loss upon him and that it could not then be deter- 
25 mined that he would ever sustain a loss by reason 
of his action. 

2. The Board erred in ruling that the surrender by the 
petitioner of 25% of his second preferred stock pursuant 
to a reduction in such stock by the company, all the holders 
of said stock surrendering the same proportion of their 
holdings of said stock, the stock so surrendered being can¬ 
celled, and the exchanging by all of the common stockholders 
including the petitioner of their entire holdings of thirty- 
five shares each of common stock of the par value of $100.00 
each for one thousand (1000) shares each of common with¬ 
out par value, worked such a recapitalization as constituted 
a reorganization within the meaning of Section 203 (h) (1) 
of the Revenue Act of 1924. 

3. The Board erred in ruling that the Kistler Leather 
Company effected a reorganization within the meaning of 
Section 203 (h) (1) of the Revenue Act of 1924 and that 
therefore under the circumstances the petitioner sustained 
no loss and that the respondent’s determination is ap¬ 
proved. 


4 


4i 


I 



i 


A 
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4. The Board erred in approving the respondent’s deter¬ 
mination. 

Wherefore your petitioner prays that the; decision of the 
Board of Tax Appeals entered herein against him be re¬ 
viewed and reversed by this Honorable Court and for such 
other and further relief as the Court may ;deem meet and 
proper in the premises. 

SEDGWICK KISTjLEK, 

Petitioner, 

(Signed) By RALPH E. TIBBETTS. 

26 City of Washington, 

District of Columbia, ss: 

Ralph E. Tibbetts being duly sworn deposes and says 
that he is attorney for the petitioner; that he knows the 
contents of the foregoing petition; that t(j the best of his 
knowledge and belief the statements are true and that the 
assignments of error are well taken and! intended to be 
argued. j 

(Signed) RALPH El TIBBETTS. 

i 

Subscribed and sworn to before me this 22nd day of 
January, 1931. 

(Signed) CECILIA M.j BINNIG, 

Notary Public. 

My commission expires April 22, 1932. 

27 U. S. Board of Tax Appeals. Filed February 4, 

1931. 

GC:A:SSF. 

January 23, 1931. 

C. M. Charest, Esq., 

General Counsel Bureau of Internal Revenue, 
Washington, D. C. ! 

Dear Sir: | 

On the 23rd day of January, 1931, a petition for review 
of the decision of the United States Board of Tax Ap¬ 
peals was filed with the Clerk of the Board in the ease of 
Sedgwick Kistler vs. Commissioner of Internal Revenue, 
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Docket No. 38609 a true copy of which petition is herewith 
served upon you. 

Very truly yours, 

RALPH S. TIBBETS, 
Attorney for Benjamin W. Fredericks. 


Received and acknowledged this 26th dav of January, 
1931. 


C. M. CHAREST, 
Attorney for Commissioner. 


Now, March 10, 1931, the foregoing petition for review, 
notice of filing and proof of service certified from the record 
as a true copy. 

I Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


28 United States Board of Tax Appeals. Filed Feb. 
18, 1931. 


Copy. Feb. 20, 1931. 
GC:A:SSF. 


Board of Tax Appeals, 
Washington, D. C. 


February 3, 1931. 


In re Sedgwick Kistler v. Commissioner of Internal Reve¬ 
nue, B. T. A. No. 38609. 

Dear Sirs : 

Will you please prepare for transmission to the Clerk of 
the Court of Appeals of the District of Columbia in the 
above entitled ease the following record as prescribed by 
Rule 30 of said court: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Petition for Review. 

5. Proof of service of petition on counsel for the Com¬ 
missioner. 
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6. Stipulation under Paragraph (d) Section 1002 of the 
Revenue Act that the review shall be by the Court of Ap¬ 
peals of the District of Columbia. 

Very truly yours, ! 

(Signed) ' RALPH E. TIBBETTS, 

Attorney for Sedgwick Kistler. 

Counsel for the Commissioner hereby assents to the fore¬ 
going. ! 

(Signed) C. M. CHAREST, 

Attorney for the\ Commissioner. 

Now, March 10, 1931, the foregoing prseeipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5371. 
Sedgwick Kistler, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Mar. 21,1931. Henry W. Hodges, Clerk. 
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In the 

Court of Appeals of the District 
of Columbia. 

i 

No. 5371. | 

SEDGWICK KISTLER, Appellant, 

v. \ 

DAVID BURNET, COMMISSIONER OF 
INTERNAL REVENUE, Appellee. 


BRIEF OF THE APPELLANT. 

Statement of the Case. 

In the year 1924 the appellant owned 53.7 per cent 
of the outstanding second preferred stock and 14.2 per 
cent of the outstanding common stock of the Kistler 
Leather Company, a Delaware corporation (Record, 
page 12). All of the appellant’s stock had a par value 
of $100 a share and had cost him $100 a share in the 
year 1918 when he first acquired it (Record, page 12). 

In December, 1924, the Kistler Leather! Company, 
pursuant to the laws of the State of Delaware and in 
order to wipe out a deficit in its capital which had 
arisen in its past operations, reduced its outstanding 
second preferred stock in the amount of 25 per cent 
thereof, and the appellant, in common with other see- 
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ond preferred stockholders, surrendered 25 per cent 
of his holdings of second preferred stock for cancella¬ 
tion, receiving no distribution therefor (Record, pages 
11 and 12). 

The number of shares of second preferred stock so 
surrendered by the appellant amounted to 5510 shares 
(Record, page 12). Kistler Leather Company also at 
this time changed its authorized common stock with a 
par value of $100 a share from an authorized total of 
10,000 shares with such par value to 10,000 shares with¬ 
out par Value, and each common stockholder received 
200 shares of this no-par stock in lieu of each share of 
the old common stock held by him. The appellant, own¬ 
ing five (5) shares of the old common stock, received 
in exchange therefor 1000 shares of the new common 
stock without par value (Record, page 12). 

The reduction in the outstanding second preferred 
stock as aforesaid resulted in the wiping out of the 
capital deficit of the company and created a surplus of 
$200,274.97 (Record, page 13). 

The second preferred stock of the appellant was 
preferred as to dividends to the extent of 6 per cent 
cumulative dividends annually, and in case of liquida¬ 
tion of the company was limited in its participation 
in the assets to $100 a share, plus accrued and unpaid 
dividends (Record, page 11). 

In filing his income tax report for 1924 the peti¬ 
tioner claimed as a deduction the cost to him of his 
5510 shares of second preferred stock surrendered as 
aforesaid and cancelled. The Commissioner of Inter¬ 
nal Revenue refused to allow such a deduction and de¬ 
termined a deficiency in tax in the amount of $1955.70 
and, in an appeal by the appellant to the Board of Tax 
Appeals, the Board upheld the determination of the 
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Commissioner. From the final determination of the 
Board of Tax Appeals this appeal is taken. 


Errors Relied Upon. 


The petitioner relies upon all the errors set forth in 
his petition for review as follows: j 

1. The Board erred in ruling that the surrender by 
the petitioner of 25 per cent of his second preferred 
stock and the cancellation of the same did npt neces¬ 
sarily entail any actual loss upon him, and that it could 
not then be determined that he would ever sustain a loss 
by reason of his action (Record, page 15). 

2. The Board erred in ruling that the surrender by 
the petitioner of 25 per cent of his second preferred 
stock pursuant to a reduction in such stock by the com¬ 
pany, all the holders of said stock surrendering the 
same proportion of their holdings of said stock, the 
stock so surrendered being cancelled, and the exchang¬ 
ing by all of the common stockholders, including the 
petitioner, of their entire holdings of five (5) shares 
each of common stock of the par value of $100 for one 
thousand (1000) shares each of common without par 
value, worked such a recapitalization as constituted a 
reorganization within the meaning of section 203 (h) 
(1) of the Revenue Act of 1924 (Record, page 16). 

3. The Board erred in ruling that the Kistler 
Leather Company effected a reorganization within the 
meaning of section 203 (h) (1) of the Revenue Act of 
1924, and that therefore, under the circumstances, the 
petitioner sustained no loss, and that the respondent’s 
determination is approved (Record, page 17). 

4. The Board erred in approving the respondent’s 
determination. 
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Points op Law to be Discussed. 

1. The surrender for cancellation by the appellant 
of his shares of second preferred stock without re¬ 
ceiving anything in exchange therefor constituted a dis¬ 
position of said shares within the provisions of section 
202 (a) of the Revenue Act of 1924. 

2. The surrender by the appellant of his shares of 
second preferred stock for cancellation was not a trans¬ 
action within the provisions of section 202 (d) of the 
Revenue Act of 1924. 


Argument. 

I. The surrender por cancellation by the appel¬ 
lant OP HIS SHARES OF SECOND PREFERRED STOCK WITH¬ 
OUT RECEIVING ANYTHING IN EXCHANGE THEREFOR CONSTI¬ 
TUTED A DISPOSITION OF SAID SHARES WITHIN THE PROVI¬ 
SIONS OF SECTION 202 (a) OF THE REVENUE ACT OF 1924. 

Section 202 (a) reads as follows: 

“Sec. 202 (a) Except as hereinafter provided 
in this section, the gain from the sale or other dis¬ 
position of property shall be the excess of the 
amount realized therefrom over the basis provided 
in subdivision (a) or (b) of section 204, and the 
loss shall be the excess of such basis over the 
amount realized.” 

There can be no question that the appellant irrevoca¬ 
bly disposed of 25 per cent of his holdings of second 
preferred stock. For this stock he received nothing in 
exchange. The deficit that existed was passed on to 
the second preferred stockholders on whose holdings 
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this deficit fell by reason of the nature of the corporate 
organization (Record, page 13). j 

The transaction as respects the second preferred 
stock was a partial liquidation as defined in section 201 
(g) of the Revenue Act of 1924 as follows: 

“Sec. 201 (g) As used in this section the term 
‘amounts distributed in partial liquidation’ means 
a distribution by a corporation and complete can¬ 
cellation or redemption of a part of its stock or one 
of a series of distribution in complete cancellation 
or redemption of all or a part of its stock.” 

Section 201 (e) of the Revenue Act of 1924 provides 
that “Amounts distributed in partial liquidation of a 
corporation shall be treated as in part or! in full pay¬ 
ment in exchange for the stock. The gain or loss to 
the distributee resulting from such exchange shall be 
determined under Section 202, but shall be recognized 
only to the extent provided in Section 203.” 

The fact that a zero quantity was distributed instead 
of some specific sum per share when the second pre¬ 
ferred stock was surrendered does not change the na¬ 
ture of the transaction as being a liquidation, nor can 
it be said that the appellant’s position as a second pre¬ 
ferred stockholder was in essence the same after as be¬ 
fore the cancellation of 25 per cent of his holdings. 

Before the transaction he had 22,040 Shares of a 6 
per cent limited preferred stock, having a maximum 
potential liquidating value of $2,204,400, and after the 
transaction he had 16,530 shares with a maximum po¬ 
tential liquidating value of $1,653,000. 

The appellant had irrevocably disposed of property 
at a definite loss over the cost of $551,000. 
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The counsel for the appellee may argue there was 
something realized for the preferred stock that was sur¬ 
rendered by reason of the fact that a surplus was cre¬ 
ated for the benefit of the common stock. It is a fact 
that, whereas the common stock prior to the surrender 
of the preferred had no asset value, after the surrender 
of the preferred there was an asset value to the out¬ 
standing common stock amounting to $200,274.97. Of 
the entire outstanding common stock, however, the tax¬ 
payer’s interest was limited to 14.2 per cent thereof. 
Consequently, the extent of the amount that could be 
argued as having been realized by the petitioner is 
limited to 14.2 per cent of the said surplus amount. It 
is contended, however, that the creation of an asset 
value for the common stock, not theretofore existing, 
does not amount to any realization to the petitioner of 
anything in return for the cancellation of his preferred 
stock. It would seem to be clear that the provision of 
section 202 (a) uses the term “amount realized there¬ 
from” with reference to something actually received 
by the taxpayer. 


II. The surrender by the appellant of his shares 

OF SECOND PREFERRED STOCK FOR CANCELLATION WITHOUT 
CONSIDERATION WAS NOT A TRANSACTION WITHIN THE PRO¬ 
VISIONS OF SECTION 202 (d) OF THE REVENUE ACT OF 1924. 

Section 202 (a) of the Revenue Act of 1924 as above 
quoted prescribes the determination of gain or loss on 
the disposition of property, such as here involved, as 
the difference between the cost and the amount realized 
on such disposition “except as hereinafter provided in 
this section.” 
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The only exception set out in section 202 that could 
be argued as possibly applying in the instant case is 
that embodied in section 202 (d), which reads as fol¬ 
lows: 

“Sec. 202 (d) In the case of a sale or exchange 
the extent to which the gain or loss determined 
under this section shall be recognized for the pur¬ 
poses of this title shall be determined under the 
provisions of Section 203.” 

j 

In the instant case there was neither a sale nor an 
exchange. There was a disposition for business rea¬ 
sons in the nature of a liquidation. 

A careful examination of section 203 show's that the 
transaction involved in the instant case does not fall 
within any of its provisions. j 

Section 203 (b) (2) reads as follows: 


“Sec. 203 (b) (2) No gain or loss shall be recog¬ 
nized if stock or securities in a corporation a party 
to a reorganization are, in pursuance of the plan 
of reorganization, exchanged solely fdr stock or 
securities in such corporation or in another cor¬ 
poration a party to a reorganization.” 


Section 203 (h) (1) defines the term reorganization 
as used in section 203 as including “(C) a recapitaliza¬ 
tion. ’ ’ j 

Admittedly in the instant case there was a recapital¬ 
ization, and consequently there was within the provi¬ 
sions of section 203 (h) (1) a reorganization. It does 
not follow, however, that the recapitalization as re¬ 
spects the second preferred stock was the, particular 
type of reorganization referred to in any o|f the other 




8 


subdivisions of section 203. On the contrary, it is ob¬ 
vious from an examination of section 203 that the par¬ 
ticular transaction in the second preferred stock was 
not any one of those steps in a reorganization covered 
by that section. 

Section 203 (b) (2), above quoted, is the only part 
of section 203 that could have any arguable semblance 
to the transaction that was carried out in respect of 
the second preferred stock. 

Section 203 (b) (2) does not apply to the transaction 
in question, because of the fact that the second pre¬ 
ferred stock surrendered was not exchanged for other 
stock or securities. On the contrary, it was surren¬ 
dered and cancelled as a partial liquidation. 

The fact that the transaction in the common stock 
was a reorganization under the provisions of section 
203 (b) (2) can have no bearing to change the character 
of the transaction in the preferred stock. The two 
transactions were entirely distinct and unrelated to 
each other. On the facts before the court or any infer¬ 
ences therefrom, the transaction in the preferred stock 
and that in the common stock cannot be connected other 
than in the element of time. For all practical pur¬ 
poses other than possible convenience the two transac¬ 
tions might just as well have occurred at entirely dif¬ 
ferent times. 

Section 203 (b) (2), 203 (b) (3), 203 (d) (2), 203 
(e) (1), 203 (e) (2), 203 (c), 203 (g), all deal with 
transactions in connection with the reorganization of 
a corporation or corporations, and section 203 (h) (1) 
defines the meaning of the term “reorganization” as 
used in the preceding divisions of section 203. 
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In order to eliminate gain or loss in connection with 
the reorganization, the transaction must fall within the 
provisions of section 203 (b). ! 

The transaction of the appellant, in connection with 
the second preferred stock, was not within the terms 
of any of the provisions of section 203 just referred to. 
The mere fact that, at the same time the transaction 
took place in the preferred stock, there was another 
entirely separate and distinct transaction in common 
stock which did fall within the description pf a reor¬ 
ganization showing neither gain nor loss, as set out in 
section 203 (b), can form no basis for giving to the 
transaction in the preferred stock a character which it 
did not possess. j 

The Board of Tax Appeals seems to have confused 
the two transactions and to have failed to appreciate 
that in a recapitalization or a change in the capital 
structure of a corporation there may be transactions 
which result in a gain or loss and at the same time other 
transactions which show neither gain nor loss. 

Inasmuch as none of the exceptions set out in section 
203 fit the instant case, the general rule laifl down by 
section 202 (a) must apply, and it must necessarily fol¬ 
low that the appellant sustained a loss measured by 
the cost to him of the second preferred shares which 
he surrendered for cancellation to eliminate the com¬ 
pany deficit. 

Respectfully submitted, 

RALPH E. TIBBETTS, 

Attorney for. Appellant. 
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In the Court of Appeals of the District of 
Columbia 


No. 5371 

Sedgwick Kistler, appellant 

v. 

David Burnet, Commissioner of Internal Reve- 
nue, appellee 


APPEAL FROM TEE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in the present case is 
that of the United States Board of Tak Appeals 
(R. 9-17), which is reported in 21 B. T. A. 433. 

JURISDICTION 

This appeal involves income taxes fori the calen¬ 
dar year 1924 in the amount of $1,955.76 (R. 20), 
and is taken from a decision (order of redetermina- 
tion) of the United States Board of Tax Appeals 
entered November 25,1930 (R. 17). The appeal is 
brought to this court by petition for review filed 
January 24, 1931 (R. 19), pursuant to the provi- 
(i) 
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sions of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
109, 110, Sections 1001,1002, and 1003, venue hav¬ 
ing been stipulated by the parties pursuant to Sec¬ 
tion 1002 (d) of the Revenue Act of 1926. 

QUESTION PRESENTED 

Did the appellant sustain a deductible loss upon 
the surrender to the corporation and cancellation 
in 1924 of twenty-five per cent of the second pre¬ 
ferred stock held by him, pursuant to a recapital¬ 
ization of the corporation, effected by a twenty- 
five per cent reduction of the outstanding second 
preferred stock and an increase in the outstanding 
common stock, changed from $100 par value to no. 
par value, the appellant receiving 1,000 shares of 
the new common for the five shares of old common 
stock held, by him previous to the recapitalization. 

statutes and bequlations involved 
Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 201. (g) As used in this section the 
term “amounts distributed in partial liqui¬ 
dation” means a distribution by a corpora¬ 
tion in complete cancellation or redemption 
of a part of its stock, or one of a series of 
distributions in complete cancellation or re¬ 
demption of all or a portion of its stock. 

Sec. 202. (a) Except as hereinafter pro¬ 
vided in this section, the gain from the sale 
or other disposition of property shall be the 
excess of the amount realized therefrom over 
the basis provided in subdivision (a) or (b) 


of section 204, and the loss shall be the ex¬ 
cess of such basis over the amount realized. 

* * * * j * 

(d) In the case of a sale or exchange, the 

extent to which the gain or loss determined 
under this section shall be recognized for the 
purposes of this title shall be determined 
under the provisions of section 203. 

Sec. 203. (b) (1) No gain or loss shall be 
recognized if property held for productive 
use in trade or business or for investment 
(not including stock in trade or other prop¬ 
erty held primarily for sale, nor stocks, 
bonds, notes, choses in action, certificates of 
trust or beneficial interest, or other securi¬ 
ties or evidences of indebtedness or interest) 
is exchanged solely for property'of a like 
kind to be held either for productive use in 
trade or business or for investment, or if 
common stock in a corporation is exchanged 
solely for common stock in the same corpora¬ 
tion, or if preferred stock in a corporation 
is exchanged solely for preferred stock in 
the same corporation. 

(2) No gain or loss shall be recognized if 
stock or securities in a corporation a party 
to a reorganization are, in pursuance of the 
plan of reorganization, exchanged solely for 
stock or securities in such corporation or in 
another corporation a party to the reor¬ 
ganization. j 

* * * * i * 

(h) As used in this section and sections 
201 and 204— 
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(1) The term “reorganization” means 
* * * (C) a recapitalization * * *. 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 
***** 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business; * * *. 

Treasury Regulations 65: 

Art. 141. Losses .—Losses sustained dur¬ 
ing the taxable year and not compensated for 
by insurance or otherwise are fully deducti¬ 
ble (except by nonresident aliens) if (a) in¬ 
curred in a taxpayer’s trade or business, or 
(6) incurred in any transaction entered into 
for profit, or (c) arising from fires, storms, 
shipwreck, or other casualty, or theft. They 
must usually be evidenced by closed and 
completed transactions. * * * No loss is 
realized by the transfer of property by gift 
or by death. See section 208 (c) and articles 
1651-1654 as to capital losses. 

Art. 292. * * * Amounts to be as¬ 
sessed and paid under an agreement between 
bondholders or stockholders of a corpora¬ 
tion, to be used in a reorganization of the 
corporation, are investments of capital and 
not deductible for any purpose in returns of 
income. See article 543. * * * 

Art. 543. * * * If, for the purpose of 
enabling a corporation to secure working 
capital or for any other purpose, the stock- 
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holders donate or return to the Corporation 
to be resold by it certain shares of stock of 
the company previously issued to them, or 
if the corporation purchases any of its stock 
and holds it as treasury stock, the sale of 
such stock will be considered a capital trans¬ 
action and the proceeds of such sale will be 
treated as capital and will not constitute in¬ 
come of the corporation. * * ; * 

Art. 544. Contributions by shareholders .— 
Where a corporation requires, additional 
funds for conducting its business and obtains 
such needed money through voluntary pro 
rata payments by its shareholders, the 
amounts so received being credited to its 
surplus account or to a special' capital ac¬ 
count, such amounts will not be considered 
income, although there is no increase in the 
outstanding shares of stock of the corpora¬ 
tion. The payments in such circumstances 
are in the nature of voluntary assessments 
upon, and represent an additional price paid 
for, the shares of stock held by the individ¬ 
ual shareholders, * * *. 

STATEMENT OE FACTS 

The facts are substantially as follows: 

The appellant, a stockholder in j the Kistler 
Leather Company, a Delaware Corporation, on or 
about January 1, 1918, purchased 23,500 shares of 
the corporation’s second preferred stock at $100 per 
share, the par value thereof. The second preferred 
stock was entitled to cumulative dividends at the 
rate of 6 per cent per annum and in case of liquida- 
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tion was entitled, after the payment of first pre¬ 
ferred stock and accrued dividends thereon, to all 
unpaid dividends plus $100 a share and no more, 
any remaining assets being distributable ratably 
among the common stockholders. On or about the 
19th day of December, 1924, pursuant to action of 
the stockholders and directors of the corporation, a 
25 per cent reduction of the issued outstanding sec¬ 
ond preferred stock was made. At that time there 
were 41,020 shares of second preferred stock of the 
aggregate par value of $4,102,000 issued and out¬ 
standing. There were also issued and outstanding 
35 shares, out of a total authorized 10,000 shares, 
of co mm on stock, par value of $100 each, of which 
the appellant owned 5 shares, and 8,800 shares of 
first preferred stock of a par value of $880,000, none 
of which was owned by appellant. No change was 
made in the first preferred stock. (R. 11.) 

Simultaneously with the reduction of second pre¬ 
ferred stock, the charter of the company was 
amended, changing the authorized common stock of 
the company to 10,000 shares without par value, and 
each of the common stockholders received 200 shares 
of this no-par-value stock in lieu of each share held 
of the old stock, of the par value of $100, the appel¬ 
lant by this exchange receiving 1,000 shares of the 
new common stock without par value. In accord¬ 
ance with the terms of reduction of the second pre¬ 
ferred stock the appellant surrendered to the cor¬ 
poration 25 per cent of his holdings at that time, or 
5,510 shares, for which he had paid $100 per share 
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in 1918. The appellant owned 53.7 per cent of said 
second preferred stock issued and outstanding at 
the time he surrendered 25 per cent of his holdings, 
and after the surrender of said shares he j continued 
to own the same percentage of the outstanding pre¬ 
ferred stock. (R. 12.) The appellant owned 14.2 
per cent of the outstanding common stock of the 
company, both before and after the surrender of the 
second preferred stock, and the change pf common 
stock from $100 par value to no-par-value stock. 
(R. 12-13.) | 

There were nineteen second preferred stockhold¬ 
ers at the date of the reduction in seeon4 preferred 
stock, of whom seven were directors. After the re¬ 
duction the second preferred stock was beld by the 
same nineteen stockholders, who owned the same 
proportionate interest therein as before. The out¬ 
standing 35 shares of common stock all were 
owned by the directors, inclu ding the appellant, 
each person owning 5 shares. The common stock 
constituted all the voting stock of the company 
both before and after the surrender of second pre¬ 
ferred stock and the increase in the number of 
shares of common stock and the change of said 
common stock to no par value. (R. 13.) 

On December 31, 1924, the total assets of the 
Bustler Leather Company had a book value of 
$8,546,135.07, with total liabilities of all kinds, in¬ 
cluding the $880,000 par value first preferred stock 
and $198,000 accrued dividends thereon^ amounting 
to $5,269,360.10 leaving an asset book value of 
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$3,276,774.97 to apply on the 41,020 shares of sec¬ 
ond preferred stock outstanding just prior to the 
reduction of the same in December, 1924, as hereto¬ 
fore stated. The deficit ($825,225.03) existing in 
the assets of the Kistler Leather Company prior 
to the 25 per cent reduction of the second preferred 
stock was wiped out by such reduction and a sur¬ 
plus of $200,274.97 created on the books of the com¬ 
pany, without the payment of any money or the 
addition of anything in the way of assets. (R. 13.) 

SUMMARY OF ABGUMENT 

The appellant, the owner of both second pre¬ 
ferred and common stock in a corporation, pur¬ 
suant to apian of reorganization of the corporation, 
in 1924 surrendered to the corporation for cancel¬ 
lation 25 per cent of his second preferred stock¬ 
holdings and in lieu of his 5 shares of common stock, 
par value $100, received 1,000 shares of new com¬ 
mon stock, no par value. 

No deductible loss was sustained by the appel¬ 
lant in 1924 upon the surrender and cancellation of 
Ms second preferred stock. 

Hie Revenue Act of 1924, Section 203 (b) (2), 
expressly provides that no gain or loss shall be rec¬ 
ognized upon the exchange, pursuant to a plan of 
reorganization, of stock in a corporation solely for 
stock or securities in the corporation. Admittedly 
there was a reorganization in this case. Whether 
the exchange of the common stoek and the sur- 
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render of the second preferred stock be considered 
as separate transactions or as each a part of the 
same transaction is immaterial. The surrender 
by the appellant, and other second preferred stock¬ 
holders, of a portion of their second preferred stock 
resulted in the enhancement of the value of the re¬ 
mainder of the second preferred stock. The appel¬ 
lant thereby in effect received second preferred 
stock of par value in exchange for second preferred 
stock of something less than par value. The trans¬ 
action thus comes squarely within the provisions of 
Section 203 (b) (2), which excludes from recogni¬ 
tion any apparent loss incident to such an exchange. 

Even if the transaction be held not within the pro¬ 
visions of Section 203 (b) (2), the appellant never¬ 
theless sustained no deductible loss by the voluntary 
surrender of 25 per cent of his second preferred 
stock. If the surrender of such stock was a gift to 
the corporation, no deduction in respect thereof 
could at any time be allowed. The appellee, how¬ 
ever, does not insist that there was a gift in this 
case. The manifest purpose of the surrender of 
this stock was to relieve the financial embarrass¬ 
ment of the corporation, rehabilitate its capital, 
preserve the business and thereby protect the in¬ 
vestment of the appellant and other second pre¬ 
ferred stockholders. This clearly was! a capital 
contribution, from which no loss was sustained at 
that time, and the cost of the surrendered stock con¬ 
stitutes additional cost of the retained stock. Any 
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gain or loss therefrom is to be determined and 
accounted for when the remainder of the stock, or 
any part thereof, is sold or similarly disposed of. 

ABGTJMENT 

The appellant sustained no deductible loss in 1924, when 
25 per cent of his second preferred stockholdings' was 
surrendered and canceled 

The appellant seeks to deduct from his income 
of 1924 the cost of 5,510 shares ($551,000) of the 
second preferred stock surrendered in that year to 
the corporation and canceled. It is argued that 
by such surrender and cancellation the appellant 
irrevocably disposed of property costing $551,000, 
for which nothing was received in return and that 
thereupon he sustained an actual loss in that 
amount. The appellee contends that no deductible 
loss was sustained by the appellant upon the sur¬ 
render of a portion of his stock to the corporation 
for cancellation. 

Section 203 (b) (2) of the Revenue Act of 1924 
provides that no gain or loss shall be recognized 
upon an exchange, pursuant to a plan of reorganiz¬ 
ation, of stock in a corporation solely for stock or 
securities in the corporation or in a corporation, a 
party to the reorganization. 

The appellant concedes (Br. 7) that the trans¬ 
action in which 25 per cent of his second preferred 
stock in the corporation was surrendered and can¬ 
celed was a reorganization within the meaning of 
the Act, since clearly it was a recapitalization of 
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the corporation, which is expressly declared to 
mean a reorganization. (Section 203 (h) (1) (0).) 
It is contended by appellant, however, that the 
transaction here in question does not fall within 
any of the provisions of Section 203, which exclude 
from recognition a gain or loss on exchanges of 
property in the reorganization of a corporation. 

It is to be noted that the appellant did not simply 
surrender 25 per cent of his holdings of second 
preferred stock for cancellation, but at the same 
time also received 200 shares of new common stock 
of no par value for each share of old common stock 
of $100 par value or an aggregate of 1,000 shares 
of new common for the 5 shares of old common held 
by him. The appellant argues that the transac¬ 
tions in the common stock and in the second pre¬ 
ferred stock are wholly separate and independent 
and have no relation one to the other except that 
they occurred at the same time. It is jsubmitted, 
however, that this contention is untenable, for 
manifestly the transactions in the two classes of 
stock were each part and parcel of ope plan of 
reorganization. There was a recapitalization or 
reorganization of the corporation, which contem¬ 
plated not only the cancellation of 25 per cent of 
the outstanding second preferred stock but also the 
issue of no par value common stock for the out¬ 
standing par value common stock. In this view 
the substance of the transaction is that the appel¬ 
lant surrendered his second preferred stock and his 
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common stock and received in exchange therefor 
new common stock in the amount of 1,000 shares 
in lien of 5 shares of the old common and seeond 
preferred stock to the extent of 75 per cent of his 
prior holdings. It is immaterial, however, whether 
the exchange of common stock and the surrender 
of a portion of the second preferred stock be treated 
as separate transactions or merely as each a part 
of one plan of reorganization, for the result is the 
same. The fact remains that appellant gave up a 
portion of his second preferred stock, pursuant to 
a plan of reorganization of the corporation. True, 
appellant did not receive new shares in lieu of those 
given up,: but that circumstance does not render 
the transactions any the less an exchange, for the 
direct result of the transaction was to enhance th& 
value of the remaining second preferred stock held 
by appellant. By this plan appellant in effect re¬ 
ceived second preferred stock of par value, in addi¬ 
tion to the enhancement in value of his common 
stock, in exchange for second preferred stock of 
something less than par value. Under such cir¬ 
cumstances we submit that in either view the trans¬ 
action falls squarely within the provisions of both 
Section 203 (b) (1) and (b) (2), supra, and any 
potential loss to the appellant is expressly excluded 
from recognition in computing his net income for 
that year. Such potential loss is simply carried 
forward and is taken into account in computing 
gain or loss upon the sale or other disposition of 
the retained stock. (See Section 204 (a) (6).) 
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If, however, this court should consider that the 
exchange of the old common stock for new common 
stock and the surrender of 25 per cent of the seeond 
preferred stock were wholly separate and independ¬ 
ent transactions, and that the surrender by appel¬ 
lant of the second preferred stock was not an ex¬ 
change within the purview of any subdivision of 
Section 203, which expressly excludes from recog¬ 
nition any apparent gain or loss resulting there¬ 
from, nevertheless the appellant did not! sustain a 
deductible loss in 1924 upon the surrender of 25 per 
cent of his second preferred stock for cancellation. 

If the voluntary surrender by appellant of his 
second preferred stock was a gift of the stock to the 
corporation, it is clear that the cost thereof was not 
a deductible loss in 1924 nor could the cost of such 
stock be deducted as a loss at any time (Regulations 
>65, Article 141), for the statute permits of no deduc¬ 
tion from gross income on account of gifts. The 
appellee, however, does not here contend that there 
was a gift of appellant’s stock to the corporation. 
The manifest purpose of the surrender by appel¬ 
lant, as well as other second preferred stockholders, 
of his stock was to relieve the financial embarrass¬ 
ment of the corporation, rehabilitate its capital, 
preserve the business and thereby protect his in¬ 
vestment. It is therefore clear, we submit, that the 
surrender of the stoek was a capital contribution 
from which no loss was sustained at that time. 

While it is true that the second preferred .stock 
was limited in its participation in the liquidation 
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of the corporation’s assets to $100 per share, plus 
unpaid accumulated dividends, the fact remains 
that by the surrender and cancellation of 25 per 
cent of such stock the value of the remainder of the 
second preferred stock was materially increased. 
Prior to such surrender and cancellation the book 
value of the second preferred stock was less than 
par, but after the surrender and cancellation the 
book value of the remainder was not only equal 
to par, but a surplus of over $200,000 was created 
resulting in an enhancement of the value of the 
common stock of the corporation, of which the ap¬ 
pellant was a substantial holder. The surrender 
by appellant of 25 per cent of his second preferred 
stock for cancellation was nothing more nor less 
than a contribution to the capital of the corpora¬ 
tion. By this transaction the deficit or the im¬ 
pairment in the capital of the corporation was 
wiped out and a surplus created. The situation 
thus presented is no different in principle from 
those cases in which the stockholder, in order to 
improve the financial condition of the corporation, 
either voluntarily or by stock assessment pays addi¬ 
tional cash into the corporation in proportion to 
his stockholdings. In such cases it has been held 
uniformly that the payment is a capital contribu¬ 
tion and that no deductible loss is thereby sustained 
by the stockholder, such contribution being addi¬ 
tional cost to the stockholder of his remaining 
stock and any gain or loss therefrom is to be deter- 
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mined and accounted for when the retained stock 
is finally sold or otherwise disposed of. First Nat. 
Bank in Wichita v. Commissioner (C. C. A. 10th), 
46 F. (2d) 283; Burns v. Commissioner (C. C. A. 
5th), 31 F. (2d) 399, certiorari denied 280 U. S. 
564; Mastin v. Commissioner (C. C. A. 8th), 28 F. 
(2d) 748, 753; Charles M. Haft, 20 B. T. A. 431; 
Edith Scoville, 18 B. T. A. 261; B. Estes Vaughn, 
17 B. T. A. 620; John G. Paxton, 7 B. Ti A. 92; 
Harry E. Lutz, 2 B. T. A. 484. 

In the Vaughan case, supra, the taxpayer^ a large 
stockholder in several banks, personally reiinbursed 
one of the banks for a sum of money stolen by an 
employee, in order to prevent the bank being closed. 
The payment so made by the taxpayer was jin addi¬ 
tion to his double liability on the stock held by him 
and none of the other stockholders made any similar 
contribution. The board held that the contribu¬ 
tion or payment made by the taxpayer was not a loss 
but an additional cost of his investment. It pointed 
out (p. 622) that the taxpayer could have taken his 
loss by permitting the bank to be liquidated but 
instead paid “more funds into the venture, giving it 
new life.” The board then said (p. 622) : j 

This new investment can scarcely be termed 
a loss as the term is used in the revenue act, 
despite the compelling circumstances under 
which the funds were paid over to the corpo¬ 
ration. While these funds left the ihands of 
the petitioner, they went to enrich a corpora¬ 
tion in which he was a substantial stock- 
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holder. Until the result of his investment in 
this stock is determined by a sale or liquida¬ 
tion of the corporation, it can not be known 
whether there will be gain or loss. 

In the Burns case, supra, a contract held by a cor¬ 
poration had depreciated in value and the stock¬ 
holders made contributions to the corporation to 
replace the amount thus lost. The stockholders 
claimed that they were entitled to make deductions 
from their gross incomes, but the court held that 
this was not permissible since the contributions 
were in the nature of capital investments. It was 
said (pp. 400-401): 

The petitioners profited by the increase in 
the company’s surplus by their contribution 
to lit, proportionately to their stock holdings 
or altogether, as the case might be. The 
amount charged against them, and which was 
credited to the surplus of the company, was 
not, therefore, a loss, and certainly not a loss 
in the amount of their contribution or a 
substantial portion thereof. In no event 
was it a deductible loss for the tax year 1920, 
since the petitioners had not during that 
year established the fact or amount of the 
loss by the sale of any part of their capital 
stock. Appeal of Lutz, 2 B. T. A. 484; Pax¬ 
ton v. Commissioner, 7 B. T. A. 92. 

Moreover, the Commissioner’s Regulations ex¬ 
pressly provide that amounts assessed and paid on 
an agreement between stockholders of a corporation 
to be used in the reorganization of the corporation 
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are investments of capital and are not deductible for 
any purpose from the returns of income. ! (Regula¬ 
tions 65, Article 292. See also Articles 543 and 
544.) The same provisions have been incorporated 
in the Regulations promulgated under both prior 
and succeeding Revenue Acts (Regulations 45, 
Articles 293, 542, 543; Regulations 62, Articles 293, 
543, 544; Regulations 69, Articles 292, 543;, 544) and 
in each of the several Revenue Acts the, pertinent 
provisions have been reenacted without Substantial 
change (Section 214 (a), Revenue Acts of 1918, 
1921, 1924, and 1926). The Bureau of Internal 
Revenue has consistently held that stock assess¬ 
ments or the surrender by stockholders of a portion 
of their holdings to the corporation constitute capi¬ 
tal contributions and additional cost to the stock¬ 
holders of the stock retained. I. T. 1168, C. B. 1-1, 
p. 194; I. T. 1288, C. B. 1-1, p. 195; I. T. {1751, C. B. 
II-2, p. 142. This Departmental interpretation of 
the statute and consistent administrative practice, 
clearly consistent with the express provisions of the 
Act, is entitled to great weight ( Maryland Casualty 
Co. v. United States, 251U. S. 342; United States v. 
Grimaud, 220 U. S. 506; First Nat. Bank in Wichita 
v. Commissioner, supra ) and the repeated reenact¬ 
ment of the pertinent provisions of the statute in 
the light of the construction thereof by the Depart¬ 
ment of the Government charged with its enforce¬ 
ment is persuasive evidence of legislative approval 
of the interpretation made. Brewster y. Gage, 280 
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TJ. S. 327; see Seiner v. Colonial Trust Co., 275 
TJ. S. 232,235. 

The appellant here claims that the alleged loss 
is deductible under Section 214 (a) (5) and relies 
upon Sections 202 (a) and 201 (g). Section 202 
(a) merely provides the measure for determining 
the amount of. any gain or loss actually sustained 
from the sale or other disposition of property and 
Section 201 (g) merely defines the term “amounts 
distributed in partial liquidation” of a corporation 
which under Section 201 (c) are treated as pay¬ 
ment for the stock, the gain or loss thereon to be 
measured as provided in Section 202 and recognized 
only to the extent provided in Section 203. Neither 
section affords any support for the deduction in 
1924 of the alleged loss here sought by appellant. 
It is apparent that there was no sale of second pre¬ 
ferred stock by appellant and while it may be said 
generally that appellant disposed of the stock, it 
seems plain that the term “other disposition” was 
not used in the statute in its broad sense to include 
any and every disposition, but is limited to disposi¬ 
tions of a like kind with sales. So much is manifest 
from the context of the section in which the term 
appears. The appellant made no such disposition 
of his stock. Moreover, Section 202 (a), which 
only prescribes the measure of the extent of any 
loss, can have no application until there has first 
been establishing an actual loss which is determi¬ 
nable from the nature of the transaction and all 
surrounding circumstances. Here no actual loss 
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was sustained upon the surrender of the stock by 
appellant in 1924 and Section 202 (a) is inappli¬ 
cable. Nor can it be said that there was a partial 
liquidation of the corporation when appejllant and 
other second preferred stockholders surrendered 
their stock for cancellation. Nothing wals distrib¬ 
uted by the corporation in liquidation of the stock. 
There was no thought or purpose of a liquidation 
of the corporation, partial or otherwise. On the 
contrary, the sole apparent purpose of the cancella¬ 
tion of the stock was to strengthen the corporation 
to better equip it for the further conduct of the 
business. But even if it could be said that there 
was a partial liquidation in this case within the 
meaning of Section 201 (g), no deductible loss re¬ 
sulted for Section 201 (c) provides that any loss 
in such cases will be recognized only to the extent 
provided in Section 203 and, as we have shown, 
Section 203 (b) (2) excludes from recognition the 
potential loss in transactions of this kind. 

It is submitted, therefore, that the appellant 
upon surrender in 1924 of 25 per cent of his second 
preferred stock for cancellation did n<j>t at that 
time sustain a deductible loss. By so doing he made 
a contribution to the capital of the corporation 
and as a stockholder benefited from the improved 
financial condition of the corporation. Such sur¬ 
render and cancellation constitutes an additional 
cost to the appellant of the stock retained by him, 
but no loss was at that time sustained for which 
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deduction may be allowed. The loss, if any, result¬ 
ing therefrom is deductible only when sustained, 
fixed and determined through a sale or other final 
disposition of the (retained) stock. United States 
v. WKite Dental Co., 274 U. S. 398; New York Ins. 
Co. v. Edwards, 271 U. S. 109; DeLoss v. Commis¬ 
sioner (C. C. A. 2d), 28 F. (2d) 803. Upon the 
sale or other like disposition by the appellant of his 
retained preferred stock, or any portion thereof, 
the amount of the loss if any then sustained, based 
upon the cost of such stock increased by the addi¬ 
tional cost resulting from the surrender and can¬ 
cellation of 25 per cent of the original holdings, 
may be deducted. 

The only ease of which we are aware that can 
possibly be interpreted as holding contrary to the 
view here advanced is Commissioner v. Wright 
(C. C. A. 7th), 47 F. (2d) 871. It was there held 
that a surrender by shareholders of 51 per cent of 
their stock for delivery to a new manager as com¬ 
pensation for his services did not constitute a capi¬ 
tal contribution to the corporation. We are not 
convinced that the court in reaching this conclu¬ 
sion did not fall into error, since it can not reason¬ 
ably be said that by their contributions the stock¬ 
holders disposed of their corporate investments in 
a manner permitting a determination at that time 
of the final outcome of their ventures. But in any 
event we submit that the decision is distinguish¬ 
able. Unlike this case the surrender there did not 
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efEect a reduction of the corporation’s capitaliza¬ 
tion and liabilities, with the result that!the value 
of the remaining shares was not augmented by the 
transfer. i 


CONCLUSION 

It is therefore respectfully submitted that the 
decision of the Board of Tax Appeals denying the 
deduction, as a loss, of the cost of the second pre¬ 
ferred stock surrendered and canceled in 1924, is 
correct and should be affirmed. | 

Respectfully submitted. 

GL A. Youngqtjist, 

Assistant Attorney General. 
Sewall Key, 

John MacC. Hudson, 
Special Assistants to the Attorney General. 

C. M. Chabest, 

General Counsel, ! 

Bureau of Internal Revenue. 

W. R. Lansfobd, i 

Special Attorney, 

Bureau of Internal Revenue > 

Of Counsel. 

November, 1931. j 
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